
STATE OF I{EW YORK

$?AIE TAX COIIHISSION

Matter of the Petiti.on
o f

Supply Resources, Inc.

AFTMAVIT OF MAII.IIIG

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Francbise Tax under Article 9A of the Tax Law
for the Years 1973,1974

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an eoployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the lst day of May, 1981, he served the within notice of Decision by certified
nail upon Supply Resources, Inc., the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Supply Resources, Inc.
85 Tenth Aveaue
New York, NY 10011

and by depositing sene enclosed in a postpaid properly addressed wtapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal $ervice sithin the State of New York.

That deponent further says
hereln and that the address set
of the petitioner.

Sworn to before me this
lst day of May, 1981.

said addressee is the petitioner
said wrapper is Lh; last

that the
forth on known address



STATE OT NEW YORK
STATE TAX COIOfiSSION

fn the Matter of the Petition
of

Supply Regources, Inc.

A}T'IDAVIT OF I{AIf,II{G

for Redetermination of a Deficiency or a Revlsion
of a Deteroination or a Refund of
Corporation Franchise Tax
under Article 9A of the Tax Law
for the Years 197311974

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of tbe Department of Taxation and Finance, over 18 years of age, and that on
the lst day of May, 1981, he served the withio notice of Declsion by certifled
nail upoo William Slivka, the representative of tbe petitioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid wrapper
addreesed as fol lows:

Willian Slivka
292 l{adisoo Avenue
New York, New York 10017

qnd by depositing sane eaclosed in a postpaid properly addressed wrapper in a
(post office or official depository) uoder the exclusive care and custody of
the United States Postal Service within the State of l{ew York.

That depoaent further says tbat the said addressee is
of the petitioner herein and that the address set forth on
last known address of the representative of the petitioger.

Sworn to before me this
ls t  day of  May,  1981.

the representative
said wrapper is the



STATE OF NEt{ YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May f, 1981

Supply Resources, Inc.
85 Teath Avenue
New York, l[Y f0011

Gentleuen:

Please take notice of the Decision of the State Tax Comission eaclosed
herewith.

You have aow exhausted your right of review at the adminietrative level.
Pursuant to sectioa(s) 1090 of the Tax Law, any proceeding in court t'o review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the civiL Practice r,aws and Rules, and nust be conrrrenced in the
$uprene Court of the State of Nen York, Albany County, within 4 nonths fron the
date of tbis notice.

Inquiries conceraing the computation of tax due or refund allowed in accordance
witb this decision nay be addressed to:

t{YS Dept.. Taxatiou and Finance
Deputy Comissioner and Counsel
Albany, Nen Yorh 12227
Pbone # (518) 457-5240

Very truly yours,

SfAIE TN( CO}TMISSION

Petitioner' s Representative
$illian Slivka
292 Madieon Avenue
Ner* York, lff 10017
Taxiag Bureau' o Representative



$TAIE OF tr[EW YOSK

STA13 TAX CO}IHISSION

Io the l{atter of the Petition

of

stPPf,Y RES0IRCES, IWC.

for Redetermination of a Deficieacy or
for Refund of Franchise Tax on Business
Corporations under Article 9-A of the
Tax Law fot the Years 1973 and 1974.

1. 0n January 11, 197?, the Audit Division

Resources, Inc., statene[ts of audit adJuetnent

I}ECISIOil

issued to petitioncr, $upply

and notices of deficiencyt

Fetitioner, Supply Reeources, Inc., 85 Tenth Avenue, llew York, tew York

10011, filed a petition for redeterminatlon of a deficiency or for refirnd of

ftanchise tax on busiaess cortrrorations under Article 9-A of the Tax Law for

the years 1973 and f974 (File $o. 19767).

A forua - hearing was hel.d before Edward L. Johnson, f,eari.ng Officcr, et

the offices of the State Tax Comlssion, Two lforlil Trade Genter, l{cw York, l{ew

York, oa llay 18n 1979 at 9:30 A.lt. Petitloner sppeared by Sbernan, Feigen &

Slivha, Esqs. (tJillian Sllvka, Esq., of counsel). The Audit Division agpeered

by Feter Crotty, 8sq. (Bruce ll. Zalanan, Eeq., of couusel).

ISSI]ES

I. Uhether interest paid by petitioner on notes which represcnted

inetallnent obligatioas arisiug upoa the purchase from certaia individuale of

their shares of corporatioos which became petitionerte subsidiaries, trta

properly deducted by petitioner in coqputtng entire net inconc.

Ir. t{hether the asseftion agaiust petitioner of greater deficiencies,

subsequent to its fiLitg of a petitioa and subaequent to gervice upoo lt of

the Audit Division's answer, was proper.

rilI}INGS Otr'FACT



asserting arlditional

Y:EAR

1973
1974

franchise taxes

r$(

$  5 ,915 .00
4 .723 .00

$10 ,638 .00

-2-

due ,in the following auounts:

INTEREST TOTAf,

$12s.37
732.77

$s56--iz
$ 6 ,040.37

, .5 .455.77
$r r ,496"  14

Said deficieucies ldere asserted as a result of tbe disallowaace of 'rdeductions

attributable to subsidiary capital". I'or lg7g, the disallowances were aa

follows: acquisition of subsidiariee, Septenber 8, 1971, intereet in the sun

of $100'178.00; acquisit ion of srrbsidiaries, February 1, 1973, ihterest of

$24'783.00. For 19?4, the respective anounts of the disallonances rref,e $801949.00

and  $19 ,933 .00 .

2. 83r letter dated August 17, 1917, the Audit Divlsion nade certain

further adjustnent,s and asserted gre.ter deficiencies againEt petitloner: for

1973' $6'447.00 and for 1974, $5r16f,00. It  was the opinion of tbe Audit

Division that it had erroneously peruitted a ten percent deduction of intetest

paid to stockholders and that all the questioned interest should have been

added back ia the conputation of entire net incone, insofar as it was di.rectly

attributed to subsidiary capital. Aside from offering sald letter into cvideace

at the hearing, the Audit Division offered no furthqr proof on tbe iasue of

the increased deficiencies asserted agaiost petitiooer.

3. Petitioner is a New York corporation, the principal activity of which

is naaufacturi,ng. Petitioner tinely filed corporation francbise tax reports

for the years at is$ue.

4. Prior to 1973, petitioner acquired the etock of the $upply ltanufacturing

Group (which was comprised of Bac-A-Braod Products, Inc..; Ilura Bac Salec,

Inc.l  David Traun, Inc.; C & t{ Tri-ming Sales, Inc.; Ace Sli t t ing Corp.; and

E-Z Buckle, Iac.) fron the shareholders thereof for cash and iostallment

Dotesr the [otes aad interest thereon payabLe on ao annual baeis until 1979,
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These corporations thence becane petitioner'e leholly-ouned subsidiariee. The

installnents and interest were paid to the sellers who, with the exception of

one non-tesident individual, reported said incone for l{ew York incone tax

purposes.

5. During the years at issue, petitionerts subsidiaries nade advancee to

petitioner, whicb were treated as interconpany transfers without ary interest

charged thereon. Ae of Decenber 31, 1973, petiLioner owed to ite subsidiaries

$3061417.00; as of the last day of 1974, Supply Resources, Inc. owed its

subsid iar ies $701,408.00.

6. For 19?3, petitioner took as a deduction in couputing entire aet

incone dividends from subsidiaries, which it enumcrated at ScheduLe C as

fol lows:

Dividends fron subsidiaries
David Traun, Inc.
Supply l l fg.  Co.,  Inc.
Bac-A-Brand Products, Inc.

$330, oo0. 00
125 ,000.00
199 .530 .00

#

$654,530 .  00

the amount of $1401000.00.For 1974, petitioner took a like deducti-on ia

col{cf,usloNs oI'LAl{

A. That section 208.9(b)(6) of the Tax Law provides that entire aet

income of the corporate taxpayer shall be deternined without deduction or

exclusion of:

ttin the discretion of the tax comission, any anouot of interest
ditectly or indirectly and any other anount directly attributable ae
a carrying charge or othenuire to subsidiary capital or to income,
gains or losses fron subsidiary capital.t'

Sectioa 208.4 furnishes the definition of subsidiary capital:

ttThe tern 'subsidiary capitalt $eans investments in the stock of
subeidiaries and any indebtedness from subeidiaries, exclusive of
accounts receivable acquired in the ordinary course of trade or
business for services reodered or for sales of property held pri-narily
for sale to customers, whether or not evidenced by written instrunent,
on which interest is not clained and deducted by the subsiiliary fot
purposes of taxation uader art icles nine-a, nine-b, nine-9...rr.
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B. That in the case at hand, indeo-tedness, in the forn of noteg with

interest payable thereon, was incurred by petitioner pursuant to its acquisitioa

of the stock of subsidiaries. Accotdingly, the aforesaid j.nterest paJraerxtg

were directly attributable to subsidiary capital- and nust be added back for

the purpose of computing entire oet incone. $ee Uatger.,o.f t{orld Tide Vq}tg?agen

Cgrp.r State lax Comission, April 30, 1974; l{atter of l{orton Co., $tate Tax

Comission, ltaY 18, 1973; Hatter of te:raco, Inc., State Tax Comission, Decenber 22,

1971; M3ttqr qf.C{och Fu}},0r l$ts Core., State Tax Comiseion, August l l ,

f971. This result is not altered by the fact that for the years at iesu€,

caEh advaaces flowed fron subsidiaries to parent ratber thaa vice vcraa. It

is noted that petitiouer availed itself of, the opportunity to take as a deduction

dividends received from certain subsi.diaries.

C, That section 1089(d)(1) vests in the Tax Comission the authority to

determine a greater deficiency than that. asserted in the Notice of Ileficiescyr

where a petition has been filed as to the latter. Iiowever, section fO89(e)(3)

then places the burden o proof aB to whether petitioner is liable for such

iacrease in deficiency upon the Audit Division. The Divislon failed to sugtain

that burden in the instant proceeding.

D. That the petition of Supply Resources, Inc. is granted to the ertent

indicated iu Conclusion of l,aw tfCr'; that the greater deficiencieg aeserted

August 17n 1977 are hereby cancelled; and that the notices of deficiency, as

originally issued on January 11, 1977, are sustained in full.

DATBD: Albany, }{ew York

MAY 0 r 1981


